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a. whet her proposed rule 61D-2.002 is an invalid exercise
of delegated | egislative authority;

b. whet her proposed rule 61D 2.002 violates the 4th
Amendnent of the United States Constitution; and

C. whet her proposed rule 61D 2.002 violates Article I,
Sections 12 and 23 of the Florida Constitution,.

PRELI M NARY STATEMENT

On Decenber 29, 1995, the Division of Pari-Mituel Wagering

published in the Florida Law Wekly its proposed rul es intended

to regul ate pari-nutuel wagering pursuant to Chapter 550, Florida
Statutes. On January 19, 1996, Petitioners, Calder Race Course,
Inc., Tropical Park, Inc. and Qul fstream Park Raci ng Associ ati on,
Inc. (hereinafter Calder, Tropical and Gulfstream respectively)
filed a joint petition challenging thirty-seven of the proposed
rules; Petitioner, Tanpa Bay Downs, Inc. (Tanpa Bay) filed a
petition challenging fourteen of the proposed rules; and
Petitioners, Investnment Corporation of Pal mBeach, et al., filed
a petition challenging nine of the proposed rules. The cases
wer e assigned and set for hearing.

On January 31, 1996, Petitioners and the Division of Pari-
Mut uel Wagering agreed to consolidate the cases, to waive the 30-
day hearing deadline, to postpone the hearing which was schedul ed
for February 21, 1996, and to hold the case in abeyance for
settl ement conferences.

On February 7, 1996, the Florida Veterinary Medica



Association (FVMA) filed a Petition for Leave to Intervene in the
consol i dat ed case seeking to chall enge sixteen of the proposed
rules. On February 13, 1996, the Florida Horsenmen s Benevol ent
and Protective Association, Inc. (FHBPA) filed a Motion to
Intervene in the consolidated case. An order entered March 6,
1996, granted the FHBPA and FVMA's petitions to intervene, but
l[imted the issues in the case to those raised in the initial
petitions filed on January 19, 1996.

An order on March 26, 1996, continued to hold the
consol i dated case in abeyance while the parties conducted
settl ement conferences.

On May 10, 1996, the Division of Pari-Mituel Wagering

published in the Florida Law Wekly a notice of change to

numerous rules which were at issue in the consolidated case. On
May 22, 1996, Tanpa Bay filed a petition renew ng its chall enges.
On May 31, 1996, Petitioners, Calder Race Course, Inc., Tropical
Park, Inc. and Qul fstream Park Racing Association, Inc. filed a
petition challenging thirty-three of the changed rules. These
petitions were consolidated wth the instant consolidated case,
and the hearing was set for July 22-26, 1996. This hearing was
| ater continued for good cause on the joint request of the
parties.

On August 23, 1996, Petitioners, Calder, Tropical,
Qul f stream Tanpa Bay, and Investnent Corporation of Pal m Beach,

et al., entered into a Joint Stipulation for Partial D sm ssal



dismssing all of the challenges to the proposed rul es except the
chal I enges to proposed rules 61D 2.002, 61D 2.003, 61D 2.005 and
61D-2.011. This stipulation effectively disposed of the
chal | enges by Tanpa Bay. On Septenber 23, 1996, I|ntervenor,

FVMA, filed a Notice of Joinder in the Joint Stipulation for
Partial Dismssal. The hearing on the four remaining rules was
schedul ed for March 31, 1997.

On March 21, 1997, Petitioners, Calder, Tropical, Gulfstream
and | nvest nent Corporation of PalmBeach, et al., filed another
Joint Motion for Partial Dismssal dismssing all of the
chal  enges to the proposed rul es except the challenge to proposed
rule 61D 2. 002, stipulated that there were no di sputed factual
i ssues remaining in the case, described stipulated exhibits and
requested filing proposed final orders in lieu of a forma
hearing. An order on March 31, 1997, cancel ed the hearing, and
required that the parties file proposed final orders on or before
May 1, 1997.

On April 16, 1996, the follow ng stipulated exhibits were
filed with the Division of Adm nistrative Hearings:

1. Deposition of John Pozar, pages 1 through 61

i ncluding exhibits A, B and Cto the
deposi tion;

2. Deposition of C. Kenneth Dunn, pages 7 through 13;

3. Deposi tion of Douglas Donn, pages 1 through 26;

4. Deposition of Tony Qtero, all pages;

5. Cal der 1996 Enpl oyee Handbook;

6. Gul fstream Park Frontside Security Standard
Operating Procedures 1994-1995 (3 pages); and

7. Gul fstream Park Stable Security Standard

Operating Procedures 1994-1995 (13 pages).



These exhi bits have been consi dered and the
parties’ proposed findings are substantially adopted.

FI NDI NGS OF FACT

1. Petitioners hold valid pari-nmutuel permts and |icenses
to operate pari-mutuel facilities and conduct pari-nmutuel
wagering in the State of Florida, and are governed by Chapter
550, Florida Statutes, and the rules pronul gated by the
Respondent (Division) under Chapter 550, Florida Statutes.

The Proposed Rul e and Statutory Under pi ni ngs

2. Proposed rul e 61D 2. 002 provi des:

61D 2. 002 Aut hori zed Search

The Division, investigating violations of
Chapter 550, or enforcing the provisions
thereof, and the rul es pronul gated

t her eunder, shall have the power to permt
persons authorized by the Division to search
the person, or to enter and search the

stabl es, roons, |ockers, vehicles, and

aut onobil es or other places within a pari -
mut uel wagering permtted facility at which a
race, game neeting, or pari-nutuel wagering
is held, or other permtted or |icensed

pl aces where racing animals eligible to race
at said race neeting are kept. Searches of
persons shall be limted to those individuals
licensed by the Division on a permtted
facility. Each licensee, in accepting a

i cense, does thereby consent to such search.
Di vi sion personnel who are authorized to
conduct searches are as follows: Division

| nvestigators, Chief Inspectors, Division

Vet eri nari ans, Division Judges/ Stewards,

Regi onal Managers and Auditing Field
Personnel. Al Division personnel authorized
to conduct searches nust follow the D vision
of Pari-Mtuel Wagering s Search Guidelines,
herei n incorporated by reference.



The incorporated Search Cuidelines provide:

1. Searches are conducted by authori zed
personnel of the Division of Pari-Mituel
Wageri ng.

2. Searches of individuals will be limted
to occupational licensees, only on Pari -
Mutuel facilities licensed to conduct pari-
mut uel events by the Division of Pari-Mituel
Wager i ng.

3. Routi ne searches are conducted on
Iicensee’ s vehicles, stables, conmpounds, or
other areas of a pari-mutuel facility, to
determ ne that there are no viol ations of
Statutes or Rul es governing pari-mnutuel
wagering, and are not limted to drug related
vi ol ati ons.

4. The persons and areas of routine
searches shall be randomy sel ect ed.
However, all licensees shall be subject to

the search process, and care nust be taken to
ensure this process is not used to abuse the
rights of any one individual. To ensure
fairness to all participants, the foll ow ng
procedure will be foll owed:

a. An Inspection/Search Report
Formw ||l be prepared on al
searches, to include the nanme of
the subject, the area(s) inspected,
and the findings. |If there are no
violations, it should be so noted.
If there are violations, they shal
be listed, and what action was

t aken.

b. Inspection/Search reports wll
be kept on file for each facility,
and will be periodically revi ewed.

5. Searches of barns, and kennels will only
be conducted in the presence of the trainer,
or a person of authority representing the
trainer, or the stabl e/ kennel operator.
Exceptions, [sic] are cases where the stable
or kennel is unsecured, with no one in

att endance, and drugs, nedications or



par aphernalia or other contraband are
observed in plain view, or there is a reason
to believe that contraband wll be renoved if
the search is not carried out immed ately.
The search will then be conducted only under
the foll ow ng circunstances:

a. [sic] Awtness, other than
bureau personnel, is present. A
greyhound or horseman’s
representative, a Steward/ Judge,
the Chief Inspector, or the
Security Chief, or one of his
representatives.

6. On Searches that are the result of a
drug positive, reported violations, or as a
result of an investigation, a report of

i nvestigations shall be prepared, and the
Search report shall be attached as a

suppl enent to the report.

7. On all cases where drugs, contraband, or
evidence is confiscated, a case wll be
opened, and a copy of the search report,
Report of Investigation, and a copy of the
Property receipt will be attached to the case
file.

4. Proposed rule 61D 2.002 cites section 550.0251(3),
Florida Statutes, as the specific authority, and section
550. 0251, Florida Statutes, generally, as the [ aw inpl enented by
t he proposed rule.

5. Section 550.0251(3), Florida Statutes, provides:

(3) The division shall adopt reasonable rules
for the control, supervision, and direction
of all applicants, permttees, and |licensees
and for the hol ding, conducting, and
operating of all racetracks, race neets and
races held in this state. Such rules nust be
uniformin application and effect, and the
duty of exercising this control and power is
made mandat ory upon the division

10



6. Section 550.0251(3), Florida Statutes, is the general
rul emeki ng authority of the Division of Pari-Mtuel Wgering.
There is nothing in its text which addresses searches and sei zure
by the Division.

7. Proposed rule 61D-2.002 cites no other statute as the
specific authority for the rule.

8. Section 550.0251, Florida Statutes, the “law
inplemented”, is entitled “The powers and duties of the Division
of Pari-nmutuel Wagering of the Departnent of Business and
Prof essi onal Regul ation”. The Division argues that certain
provisions within that section are inplenented by the proposed
rul e.

9. Section 550.0251(4), Florida Statutes, provides:

(4) The division may take testinony
concerning any matter within its jurisdiction
and i ssue summons and subpoenas for any

W t ness and subpoena duces tecumin
connection wth any matter within the
jurisdiction of the division under its seal
and signed by the director.

10. Section 550.0251(5), Florida Statutes, grants the
Division the authority to promulgate rules concerning the testing
of occupational |icenseholders for controlled substances or
al cohol .

11. Chapter 550.0251(9), Florida Statutes, authorizes the
Di vision to conduct investigations in enforcing Chapter 550,

Florida Statutes, and al so defines an active investigation as an

i nvestigation being conducted with “a reasonabl e, good faith

11



belief that it could lead to an adm nistrative, civil or crimnal
action” by the appropriate authorities.

12. Section 550.0251(11), Florida Statutes, requires that
the Division shall supervise and regulate the welfare of racing
animals at pari-nutuel facilities.

13. Those subsections do not expressly authorize the
Di vision to conduct the activities contenplated by its proposed
rul e.

Practices by the D vision

14. The Division uses routine searches to |ocate drugs or
ot her contraband, including nechanical devices used to affect the
performance of an animal. The proposed rule would permt a strip
search of an individual, but pat-downs are nbst common. Drugs
and drug paraphernalia and illegal electric devices have been
uncovered in these searches.

15. Training of Division investigators in the Division’s
policies and procedures is primarily on-the-job training. Al of
the investigators have sonme | aw enforcenent background. Under
t he proposed rul e Division personnel authorized to conduct
searches are not limted to Division investigators.

16. The Division considers random searches an i nportant
function within the Division’s responsibility to prevent
i ndi viduals fromviolating Chapter 550, Florida Statutes.

17. The Division, while not required by the rule, generally

i nvol ves personnel of the licensee in the searches. Menbers of

12



the Fl orida Thoroughbred Breeders’ and Horsenens’ Association are
often invited on random barn inspecti ons because they nmake good
W tnesses. Security personnel hired by the tracks al so conduct
random sear ches under procedures adopted by the facilities.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the instant action pursuant to Section 120. 56,
Florida Statutes. (Supp. 1996)

19. It is undisputed that all the petitioners have standing
pursuant 120.56, Florida Statutes, which provides that any person
substantially affected by a rule or a proposed rule nmay seek an
admnistrative determnation of the invalidity of the rule on the
ground that the rule is an invalid exercise of del egated
| egi sl ative authority.

20. Section 120.52(8), Florida Statutes (Supp. 1996),
descri bes “invalid exercise”:

(8) “lInvalid exercise of del egated

| egi sl ative authority” neans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated |l egislative authority if any one of
the foll ow ng applies:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
and requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emeki ng authority, citation of which is
requi red by section 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required by
s. 120.54(3)1.;

(d) The rule is vague, fails to establish

13



adequat e standards for agency deci sions, or
vest unbridled discretion in the agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by conpetent
substantial evidence; or

(g) The rul e inposes regulatory costs on
t he regul ated person, county, or city which
coul d be reduced by the adoption of |est
costly alternatives that substantially
acconplish the statutory objective.

21. Both Section 120.52(8), and Section 120.536(1), Florida
Statutes, (Supp. 1996) provide that:

A grant of rul emaking authority i s necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

inpl emented is al so required. An agency nay
adopt only rules that inplenment, interpret,
or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have the authority to adopt a
rule only because it is reasonably related to
t he purpose of the enabling statute and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute.

22. Prior to the 1996 anendnents to Chapter 120, Florida
Statutes, courts held that an agency’s rul emaki ng authority may
be inplied to the extent necessary to properly inplenment the

agency’s statutory duties and responsibilities. Departnent of

Pr of essi onal Regul ati on, Board of Professional Engineers v.

Fl ori da Society of Professional Land Surveyors, 475 So. 2d 939,

942 (Fla. 1st DCA 1985). Thus, in the past, where the enabling

provisions of a statute sinply stated that an agency “may nake

14



such rules and regul ation as may be necessary to carry out the
provisions of this Act”, regulations were valid as |ong as they
were reasonably related to the purposes of the enabling

| egi sl ation, and not arbitrary and capricious. Florida Beverage

Corp. v. Wnne, 306 So. 2d 200, 202 (Fla. 1st DCA 1975).

However, this legal principle was expressly repealed by the 1996
anendnents to section 120.52(8), and by the creation of section
120.536(1), Florida Statutes.

23. The agency now has the burden of proving that a
proposed rule is not an invalid exercise of delegated |egislative
authority when chal l enged by a petition pursuant to section
120.56(2), Florida Statutes (Supp. 1996).

24. The 1996 anendnents to Chapter 120, Florida Statutes,

apply in the instant case. Life Care Centers of Anerica, Inc. v.

Sawyers Care Center, Inc., 683 So.2d 609, (Fla. 1% DCA 1996),

Fl orida Ass’n of Bl ood Banks v. Board of Cinical Laboratory

Personnel , DOAH case no. 96-4335 (April 2, 1997).
25. The Division may no longer rely on prior authority
whi ch uphel d a predecessor of proposed rule 61D 2.002. 1In

Federman v. State Dept. of Business Regul ation, D vision of Pari-

Mut uel Wagering, 414 So.2d 28 (Fla. 3" DCA 1982), the court

affirmed orders of the Division of Adm nistrative Hearings which
approved rul es authorizing random searches within the confines of
a pari-nmutuel permt holder’s prem ses. The court in Federnman

relied in turn on Solinena v. State of Florida, Dept. Business

15



Regul ation, Division of Pari-Mtuel Wagering, 402 So.2d 1240 (Fl a

3% DCA 1981), rev. den. 412 So.2d 470 (Fla. 1982), where the
court validated an absolute insurer rule as reasonably related to
the Division's broad duties to supervise and control pari-mnutuel
wageri ng.

26. As provided in the 1996 anendnents to Chapter 120,

di scussed above, “reasonably related” or inplied authority is no
| onger sufficient. However reasonable the proposed rule may be,
there is no specific authority in Chapter 550 for the rule, and
it therefore constitutes an invalid exercise of del egated

| egislative authority as described in section 120.52(8)(b) and
(c), Florida Statutes (Supp. 1996).

27. A grant of specific legislative authority is needed for
the Division’s search rule. An exanple of such authority is
found in Chapter 562, Florida Statutes, governing a different
i ndustry “pervasively and conpletely regulated”: the |iquor
i ndustry. There, in section 562.41, Florida Statutes, the
| egi sl ature has provided:

(5) Licensees, by the acceptance of their

| icense, agree that their places of business
shal | always be subject to be inspected and
searched w thout search warrants by the

aut hori zed enpl oyees of the division and al so
by sheriffs, deputy sheriffs, and police

of ficers during business hours or at any
other tinme such prem ses are occupied by the
| i censee or other persons.

28. Although constitutional clains in a proposed rule

chal | enge are cogni zabl e, see, Departnent of Environnent al

16



Regul ation v. Leon County, 344 So.2d 297 (Fla. 1°' DCA 1977);

Cortes v. State Board of Regents, 655 So.2d 132 (Fla. 1° DCA

1995), it is unnecessary to reach those clains, as the proposed
rule nust fall on statutory grounds as concluded above.?!

ORDER

Based on the foregoing, it is hereby

ORDERED: Proposed rule 61D-2.002 is an invalid exercise of
del egated | egislative authority.

DONE and ORDERED this 13'" day of June 1997 in Tall ahassee,

Leon County, Florida.

MARY CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13'" day of June 1997.

COPI ES FURNI SHED:

W Il bur E. Brewton, Esquire
Kelly Brewton Plante, Esquire
Gray Harris and Robi nson
Suite 250

225 Sout h Adans Street

Tal | ahassee, Florida 32301

Gary R Rutledge, Esquire
Harold F. X. Purnell, Esquire
Rut | edge Eceni a Under wood

! It is unnecessary, for example to compare the text of the similar prior rule that was upheld against a
constitutional challenge in Federman, supra, with proposed rule 61D-2.002.
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Purnell and Hof f man, P. A.
Post O fice Box 551
Tal | ahassee, Florida 32302-0551

Howel | L. Ferguson, Esquire
Cndy L. Bartin, Esquire

Landers and Parsons

Post O fice Box 271

Tal | ahassee, Florida 32302-0271

Al exander H. Twedt, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

John J. Rines, IIl, Esquire

M Cat heri ne Lannon, Esquire

Lee Ann Custafson, Esquire

O fice of the Attorney General
Department of Legal Affairs
PL-01, The Capitol

Tal | ahassee, Florida 32399-1050

Bruce David Geen, Esquire
600 South Andrews Avenue, Suite 400
Fort Lauderdale, Florida 33301

M chael P. Donal dson, Esquire
Carlton Fields Ward Emmanue
Smth and Cutler, P.A

Post O fice Drawer 190

Tal | ahassee, Florida 32302-0190

David S. Romani k, Esquire
Ronmani k Lavi n Huss and Paol
Post O fice Box 1040
Hol | ywood, Florida 33022-1040

Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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Deborah R MIler, Director
Di vision of Pari-Mituel \Wagering
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Carroll Webb, Executive Director
Adm ni strative Procedure Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z C oud, Chief

Bureau of Adm nistrative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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